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1. English Attitudes to American Litigation and
American-Style Discovery Procedures
There are few better examples than the use of the word "discovery" of
the similarities in English and American legal language disguising the essen-
tial differences in the way that the two systems have developed. The present-
day American discovery procedures, which had their origins in English
Chancery,' have developed and diverged so much from the way discovery
has developed in England that English lawyers familiar with American
litigation have become concerned, if not appalled, at the consequences of
the developments in the United States, especially in major international
litigation.
There are today three essential differences between procedures in litiga-
tion in England and in the United States. First, English pleadings, the
equivalent to the complaint and answer in the United States, have a far
greater particularity than their American counterparts, the length of which
is sometimes, if not always, matched by their vagueness.2 Second, English
discovery is limited largely (although not necessarily exclusively) to the
discovery of documents-each party, once the pleadings are finalized, has
to disclose to the other all relevant unprivileged documents relating to the
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'See. e.g., R. MILLAR, CIVIL PROCEDURE OF THE TRIAL COURT IN HISTORICAL PERSPECTIVE
201-207 (1952); 1 E. DANIELL, PLEADING AND PRACTICE OF THE HIGH COURT OF CHANCERY
568-74 (8th ed. 1914).
2For English rules of procedure, see SUPREME COURT PRACTICE 1979, which contains the
Rules of the Supreme Court [hereinafter cited as R.S.C.] On pleadings, see R.S.C. Order 18.
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issues in its possession.3 If a party makes insufficient discovery, then the
other party may apply by affidavit to the court for an order for fuller
disclosure-but the discovery procedure (it must be emphasized) is not oral,
and does not extend to third parties.4 Third, there is, except in rare situa-
tions, such as libel cases, no jury in civil proceedings in England.
Some modern English lawyers are shocked by the fact that the vaguest
allegations are made in American pleadings, and it is only on pretrial dis-
covery that the parties and their lawyers try to find out from the other side,
and from third parties, at vast expense, whether they have a case. But this
would not have shocked an English Chancery lawyer of the nineteenth
century. Modern American discovery is the historical successor of Chancery
fact discovery. As Millar puts it:
The Court of Chancery ... granted discovery also as an aid to the conduct of
proceedings pending elsewhere, recognising for the purpose bills whose sole ob-
ject was the obtaining of discovery. Hence either party to an action in a common-
law court might exhibit a bill in the Court of Chancery for the purpose of
discovering material evidence to be used in the trial of that common-law action.5
In 1847 the New York Code laid down that the parties in all civil proceed-
ings could examine each other as witnesses at the trial, and in 1848 the New
York Code expanded it into the rule that such an examination might be had
either before or at the trial, and if before trial it might take place by way of
deposition upon commission. In this way oral examination before trial
replaced the Chancery method of fact discovery. This was then extended to
the examination for discovery not only to the parties but also to third-party
witnesses.6
It is now clear, to quote some recent formulations in relation to the
federal practice, that the single initial hurdle which has to be cleared by the
party seeking discovery is to demonstrate the relevance of the information
sought to the issues involved in the case; 7 that the discovery rules should be
broadly and liberally applied;' and that their purpose is to narrow the
issues, eliminate surprise and achieve substantial justice.' These are the
theoretical purposes, and a foreign lawyer may perhaps be forgiven for
wondering whether the modern discovery practice in the United States in
fact achieves these purposes. Certainly it is with a degree of surprise that
'See R.S.C. Order 24.
'There are certain exceptions. It is sometimes possible to commence an action to discover the
identity of a wrongdoer: Norwich Pharmacal Co. v. Commissioners of Customs and Excise [1]
(1974) [11 A.C. 133 (H.L.). See also Administration of Justice Act 1970, § 32(1) (personal
injury actions).
'MILLAR, supra note I, at 204.
'Id. at 206-7.
'Pierson v. United States, 428 F. Supp. 384 (D. Del. 1977).
'United States v. IBM, 68 F.R.D. 315 (S.D.N.Y. 1975).
'Greyhound Lines, Inc. v. Miller, 402 F.2d 134 (8th Cir. 1968).
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one finds it suggested that it may lead to the prompt and inexpensive dispo-
sition of law suits.'"
These developments did not occur in England-in England only the par-
ties give discovery-and then only as to documents. There is no question
today (except by the cumbersome and little-used method of administration
of interrogatories") of the examination of parties prior to the trial, and
certainly no question of the obtaining of evidence of non-parties before the
trial except in very unusual circumstances, e.g. if the witness is abroad, or is
ill, or for some other reason cannot give evidence effectively at the trial.' 2
The differences between English and American discovery have been em-
phasized, because they lie at the heart of the obstacles to obtaining evidence
in the United Kingdom for the purpose of American proceedings.
It is plain that the greatest obstacle to obtaining evidence in England is
the negative view of, if not the outright hostility to, American-style discov-
ery on the part of English lawyers and judges. This hostility permeates
English attitudes and runs through all of the cases in which there have been
problems about obtaining evidence in England.
2. The Hague Convention on the Taking of Evidence Abroad and the
Hostility to "Fishing" Expeditions
The misgivings concerning American-style discovery lay behind the reser-
vation made by the United Kingdom to the Hague Convention on the
Taking of Evidence Abroad in Civil or Commercial Matters of 1970.'"
Several signatories to this convention made similar reservations, but it was
the United Kingdom which led the way."' The reservation is as follows:
In accordance with Article 23, her Majesty's Government declare that the United
Kingdom will not execute Letters of Request issued for the purpose of obtaining
pre-trial discovery of documents. Her Majesty's Government further declare that
her Majesty's Government understood "Letters of Request issued for the purpose
of obtaining pre-trial discovery of documents" for the purposes of the foregoing
declaration as including any Letter of Request which requires a person: a) to state
what documents relevant to the proceedings to which the Letter of Request relates
are, or have been, in his possession, custody or power; or b) to produce any
documents appearing to the requested court to be, or to be likely to be, in his
possession, custody or power."
'"Woldum v. Roverud Constr. Inc., 43 F.R.D. 368 (D.C. Iowa 1968).
'R.S.C. Order 26.This is the method of fact-discovery available in England, but it has fallen
into disuse, and even the word "discovery" has ceased in practice to be associated with it.
"R.S.C. Order 39.
'Text in Cmnd. 6727, with the reservations. See P.W. Amram, in ACTES ET DOCUMENTS,
I Ith Sess., Hague Conference, Vol. IV at 202 (1970); Amram, The Proposed Convention on
the Taking of Evidence Abroad, 55 A.B.A.J. 651 (1969); and Note, 67 AM. J. INT'L L. 104
(1973).
"Amram, supra note 13, at 204.
"Reservations relating to pre-trial discovery were also made by Denmark, Finland, France,
Norway, Portugal and Sweden.
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Article 23 of the Convention provides that a contracting state may at the
time of signature, ratification or accession declare that it will not execute
letters of request "issued for the purpose of obtaining pre-trial discovery of
documents as known in common-law countries." It seems that the negotia-
tors of Article 23 did not clearly understand what the real objection to
American pre-trial discovery was, since they were clearly influenced by the
modern English use of the expression discovery, namely the discovery of
documents.
The service of letters rogatory in England is now based on the Hague
Convention of 1970, but since international conventions have no direct
effect in English law, the legal position is regulated in England by legisla-
tion, the Evidence (Proceedings in Other Jurisdictions) Act 1975" and the
Rules of the Supreme Court.'" The procedure for obtaining evidence for a
foreign court is that application for an order is made on affidavit exparte to
a master of the Queen's Bench Division. If the order so obtained exparte is
not objected to (which it can be, and has been successfully on several
notable occasions) the examination is taken before an examiner of the
court. In practice examinations for American proceedings are often taken
before the Consul at the United States Consulate in Grosvenor Square.
The basic criterion is that the evidence requested must be required for the
trial, and not for pre-trial discovery. The letter of request from the foreign
court should make it clear that the evidence is required for the trial, but the
English court is not bound by the foreign court's characterization, although
it would hesitate long before questioning the foreign court's determina-
tion.I8
The English courts have held that the court may order the examination of
an expert witness, but as a general rule the English court will not require an
expert to give evidence against his wishes in a case where he has had no
connection with the facts or the history of the matter in issue. In Seyfang v.
G.D. Searle & Co.' there were proceedings in the Ohio federal court in
which the plaintiff sought to recover damages against a drug company,
alleging various forms of negligence in the manufacture of birth control
pills by the company. The plaintiffs obtained letters rogatory from the Ohio
court, and sought to take evidence of two eminent experts, who were mem-
bers of the medical research council subcommittee which had published
articles in The British Medical Journal on the subject. The court held that
'It has been possible to obtain evidence in England for foreign proceedings since the
nineteenth century. The position was previously regulated by the Foreign Tribunals Evidence
Act 1856.
"R.S.C. Order 70.
"The subject of obtaining evidence for foreign courts has not attracted much academic
attention in the United Kingdom. See A. DiCEY & J.H.C. MORRIS, CONFLICT OF LAWS (9th ed.
1973) at 1109; A. ANTON, PRIVATE INTERNATIONAL LAW: A TREATISE FROM THE STANDPOINT OF
ScoTs LAW (1967) 562-4.
"[1973] Q.B. 148.
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they could not be required to give evidence against their wishes, particularly
where they could not give the evidence required without breach of confi-
dence and where the preparation of evidence required would take considera-
ble time and study.
It may be helpful to give a few examples of cases in which questions of
pre-trial discovery arose. In Radio Corp. of America v. Rauland Corp.2
proceedings were pending in the United States District Court for the North-
ern District of Illinois and evidence was sought in England. The English
Court of Appeal held that the only testimony which could be obtained in
this way was testimony relevant to the issues, and it did not extend to other
material the disclosure of which might lead merely to a line of inquiry; it
was apparent that the real purpose of the application was simply to obtain
discovery of material which might lead to the obtaining of evidence relevant
to the issues ultimately to be tried by the foreign court. Two eminent judges
laid down the law in clear terms. Mr. Justice Devlin said:
[I]t is plain that that principle [discovery of documents may be obtained be-
cause they may fairly lead to a line of inquiry] has been carried very much further
in the United States of America than it has been carried in this country. In the
United States of America it is not restricted merely to obtaining a disclosure of
documents from the other party to the suit, but there is a procedure, which might
be called a pre-trial procedure, in the courts of the United States which allows
interrogation not merely of the parties to the suit but also of persons who may be
witnesses in the suit to require them to answer questions and produce documents.
The questions would not necessarily be restricted to matters which were relevant
in the suit, nor would the production be necessarily restricted to admissible evi-
dence, but they might be such as would lead to a train of inquiry which may of
itself lead to relevant material. It is that pre-trial procedure, the obtaining of
depositions from witnesses with a view to discovery, which the District Court at
Illinois is at present engaged upon .... ..
Lord Goddard , C. J., said:
(lI]t seems to me perfectly clear . this is merely an attempt to get evidence in
the course of discovery proceedings which are known to the American courts-
and are also known to the Canadian courts-which are a sort of pre-trial before
the main trial. It is an endeavour to get in evidence by examining people who may
be able to put the parties in the way of getting evidence. That is mainly what we
should call a "fishing" proceeding, which is never allowed in the English courts
22
A case which went the other way was American Express Warehousing v.
Doe23 which arose out of the huge vegetable oil fraud perpetrated against
"[1956] 1 Q.B. 618 (C.A.). See also Burchard v. Macfarlane, [18911 2 Q.B. 241 (C.A.);
Penn-Texas Corp. v. Murat Anstalt, [1964] 1 Q.B. 40 (C.A.); Penn-Texas Corp. v. Murat
Anstalt (No. 2), [196412 Q.B. 647 (C.A.); Panthalu v. Ramnord Research Laboratories, [1966]
2 Q.B. 173 (C.A.).
211[1956] I Q.B. at 643-4.
"Id. at 649.
"1[19671 1 Lloyd's List L.R. 222.
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holders of receipts, who brought claims against the warehouse company.
The company then sought to be indemnified by Lloyd's underwriters in the
American proceedings. The underwriters denied liability and claimed to
rescind the contract of insurance on the ground of misrepresentation and
nondisclosure. Under English law, the only question is whether non-
disclosure would have had an effect on the mind of a reasonably prudent
insurer, and not on the particular insurer, but under New York law the
courts look to the effect on the mind of the particular insurer, and take into
account similar risks undertaken by the underwriters. The American com-
pany therefore sought to obtain evidence of similar risks, and applied by
letters rogatory for the insurance brokers to be examined in England. The
brokers objected on the ground that the order was truly an order for discov-
ery, and that the evidence and documents were not required for the trial,
but only for pre-trial proceedings. It was held that the brokers had to give
evidence because the evidence was in fact required for the trial, and not for
the pre-trial discovery.
The antitrust aspects, and the public policy aspects,2" of the West-
inghouse litigation25 are outside the scope of this paper, but because it is
important in obtaining evidence for pre-trial discovery, those aspects are
worthy of mention. The main ground of the refusal to allow Westinghouse
to take the evidence of the RTZ officials in England was that it was required
really for the collateral purpose of antitrust criminal proceedings, but the
House of Lords also considered in some detail the problems relating to the
nature of the evidence actually required by Westinghouse.
Lord Wilberforce2" indicated that a strict attitude was to be taken by
English courts in giving effect to foreign requests for production of docu-
ments by nonparty witnesses. He emphasized, like Lord Goddard, C.J.,27
that the English courts would not countenance fishing expeditions. Second,
the court should not decide merely by the drafting of the letters rogatory
whether the documents were needed for discovery or for testimony for the
trial itself. Rather, it should look objectively to the nature of the testimony
sought. The fact that any evidence obtained was intended to be put in at the
trial might nevertheless be consistent with the inquiry extending to trains of
inquiries that might produce such evidence. The fact that evidence obtained
might be used in other proceedings was no reason for refusing to allow it to
be requested.
Lord Diplock28 emphasized that the English court might be at a disadvan-
2 See X., Foreign Policy and Judicial Discretion, 27 INT'L & COMP. L.Q. 446 (1978).
2 Re Westinghouse Elec. Corp. Uranium Contract Litigation M.D.L. Docket No. 235 (No.
1) (No. 2), 11978] 2 W.L.R. 81 (H.L.). For the Canadian proceedings, see [1978] 78 D.L.R.
(3d) 3.
26[19781 2 W.L.R. at 86-8. See also the opinions of Viscount Dilhorne, at 100-1, and of Lord
Fraser, at 117-8.
"Supra note 22.
2[119781 2 W.L.R. at 109-10.
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tage in having to understand the systems of civil procedures of all countries,
but it must be satisfied that the evidence wxs required for the purpose of
civil proceedings. In the absence of evidence to the contrary, it should be
prepared to accept the statement by the requesting court that admission at
trial is the purpose for which the evidence is required, and the court should
hestitate long before exercising its discretion in favor of refusing to make an
order unless it is satisifed that the application is an abuse of the process.
Lord Diplock put his finger on the essential difficulty, namely that the
examination for discovery of witnesses who are not parties serves a dual
purpose in the United States, namely the ordinary purpose of discovery and
also the purpose of obtaining in a form of a deposition evidence which
would be admissible if the witness were not called in person-he pointed out
that in this particular case Judge Merhige appeared to have done his best to
limit the request to evidence admissible at the trial.
This is really the fundamental point, since, for an English lawyer, it is
often very difficult to disentangle the purposes for which evidence is re-
quired in England in connection with American proceedings. Very often the
lawyer who seeks letters rogatory from the American court, or the judge
who issues them, has not determined the specific purpose for which the
evidence is required, that is, whether it is required for discovery or for the
trial, because for many purposes it is not necessary to make that distinction.
In practice, when the distinction had been made, it has been made purely
with an eye to the hostility shown by English courts to the American discov-
ery procedure.
To summarize, opportunities for obtaining evidence in England do exist;
the letter of request must be drafted very carefully, and if it is concerned
with documents, it must specify those required with some particularity.
Most important, the evidence must be genuinely required for the trial and
not for pre-trial discovery, and the United States lawyers and the United
States court will have to make a distinction which is unnecessary in domestic
cases.

